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EXECUTIVE SESSION 217 
A BILL TO AMEND THE CLEAN AIR ACT AND FOR OTHER PURPOSES 

TUESDAY, SSPT3MBER 1, 1970 

United States Senate, 
Conunittee on Public Works, 
Washington , D . C . 

The committee met, pursuant to recess, at 10:25 a.m., in 
Room EF-100, The Capitol, Senator Jennings Randolph (chairman of 
the committee) presiding. 

Prtssent: Senators Randolph, Muskie, Young, Jordan, 
Eagleton, Gravel, Gurney, Baker, Hoggs and Cooper. 

Staff Members Present: Richard B. Royce, chief clerk and 
staff director; Barry Meyer, counsel; Thomas C. Jorling, 
minority counsel; Leon G. Billings, Richard D. Grundy, Harold H. 
Brayman, Richard W. Wilson, Adrien Waller, Philip T. Cummings, 
and John Yago, professional Staff Members. 

The Chairman. May we have order, please? Mr. Muskie. 

Senator Muskie. There are two points we might be able to 
clear up quickly this morning, at the very least. On page 23 at 
the bottom of the page, there was a discussion about this at 
the first meeting of the full committee and Senator Gurney 
especially was interested on the question of what the latest 
available control technology and so on meant. 

It was suggested that the staff prepare proposed 
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report language to define this concept and the staff has that 
language . 

It is now being distributed to you and I suggest that we 
go over it. I will read it, if you will follow me, and v/e can 
decide whether or not we approve. It is a key question in this 
section. If we can resolve this it would represent real progress 
this morning. 

This is the section that has to do with con^crol of new 
sources of pollution, that means new plants, new industries. 
The bill provides for setting the standards of parfoxrmance tend 
the question that was raised by Senator Gurney was whether or 
not we ought to write in language that in effect would set 
a test of economic feasibility. 

The concept of the bill is that what we are concerned about 
is health and we do not want to dilute that by a direct 
reference to eCJonomic feasibility but I. suggested to Senator 
Gurney that the word "available" suggested an economic factor 
that ought to cover the point. 

Now with that as background let's read this language. 
This would be report language that refers to the language in 
the bill — - at the bottom of page 23 and going over to the 
top of page 24. 

Let rae read it. 

"As used in this section the term 'available contxol 
technology' is intended to mean that the secretary ahould 
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examine the degree of emission control that has been or can be 
achieved through the application of technology which is avail- 
able or can be made available without added developmental 
research. 

This does not mean that the technology must be in actual, 
routine use somewhere. It'^does mean that the technology must 
be available at a cost which the secretary determines to be 
reasonable in relation both to the degree of control to be 
achieved and other costs associated with the construction of the 
new facility. > 

The implicit consideration of economic factors in determini: 
where the technology is "available" should not affect the useful 
ness of this section. Even where a new source will comply 
with an applicable performance standard, there will h^y^re to be 
consideration of the degree of control necessary to permit 
attainment of national air quality standards in the region where 
the source will be located. 

If, through the application of the available technology, 
the ambient air quality standard in the region will not be 
affected, adversely, then the source can be constructed., If, 
on the other hand, application of "available technology" will 
interfere with implementation and maintenance of ambieat air 
quality standards proposed sources cannot be certified, 
regardless of the degree of control achieved." 

What those last two sentences mean of course to the 
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test is whether or not tl--:& health standards will be protected. 
I think that is pretty good language. 

The Chairman. Senator Jordan, do you wish to make a 
comment? 

Senator Jordan. Whan you read the last part you Are 
undoing the first part. 

Senator Muskie. It can also ba argued that in the first 
part you undo v;hat you did in the last parts . Whs.t we are trying 
to do is achieve a balance here that is reasonable in the 
light of the public interests to protect public hearith. If you 
want to kill the haaith factor, whichis what you do when 
you eliminate the last two sentences, then all you have got 
is to write in a purely economic test, it seems to me, and you 
wpuld not want to do that. 

You have to balance the economics against hcsalth. 

Senator Jordan. You have to remember the economics, 
you have to have something to run this country. 

Senator caskie. I understand, and seirvice the health of 
Its people. 

Senator Jordan. Thatis quite true. 

Senator Muskie. Nobody wants to go too fax. 

Senator Jordan. That is right, you don't want to go 
so far. 

Senator Muskie. But we want to go far enough. 
Senator Eagleton. Could I ask a question under the 
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first paragraph, the last line, as to "or can be made available 
without added developmental research." 

I v;ill give a hypothetical so I can understand the language 
Assume ten of the foremost scientists, technologists, say we 
are on the verge of a breakthrough on a filter or something that 
goes on a smoke stack that will be 99.99 pexceut perfect. Then 
thaae ten scientists are just right around the corner from it, 
in our judgment and it needs about 250,000 dollars vrorth of 
additional research money to be available, to prov.s it. 

Now I think that is a v/ay out hypothetical, I am just 
trying to test it. With that set cf ?---cs Id company X, 
ti?hich is going to bviild a new plants about to build a jiew plant, 
would it, would the air commissioner or HEW s&y we don't have 
to push you into anymore research, it is not available for nor 
can it be made a^'ailabla without added developmental research 
and hence we are not going to require you to put some bucks into 
program to try to come up with this thing that, is just around th 
corner, in ray hypothetical? 

Senator Jordan, It does not seem to me that anybody ought 
to have the right to say Mister, you can't do something, you 
can't construct a plant because somebody down the road might 
inveE*-t something some day that will meet the standards I have 
set up here. 

It seems to me the first paragraph does everything you 
need to do in this bill. Because he would meet the requirements 
of everything that was available. 
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Because he would meet the requirements of everything that 
was available. If it is not available I could not see how you 
can ask him to do anything else. 

Senator Eagleton. I am just testing out, I just want to 
know if available means something that is in the storeroom on 
the shelf or in the catalogue of the manufacturer, and anything 
short of being in the catalogue is not available , per se. 

Senator Muskie. The next sentence ^ what you are raising 
is a question of whether it would be so high, virtually » 

Senator Jordan. On thfe other hand if you think you have 
something and it does not work then you have spent your money 
and so forth. And available ought to be anything that is proven. 

The Chairman. I ask that we have somewhat better order. 
It will help us. I am H^t attempting to direct my suggestion 
to any memh«sr or any staff member, I am just saying I hope we 
could perhaps have the opportunity to h&c^ a little better 
in the discussion. 

Senator Gurney. Beginning about midway in the second 
paragraph there is a sentence about a new source will comply 
and if all of it was struck out after that it would do the 
job effectively. 

'I'he Chairman. Would you help me again by naying the 
exact lines, Sensitor Gurney, that you are suggesting that 
• cause you concern? 
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Senator Gurney. As I say the first paragraph I think is 
excellent and that portion of the second paragraph down to 
about the middle where the sentence begins "even where a new 
source will comply", I would strike out beginning there the rest 
of the pasragraph. 

The Chairman. Would you restate your concern? 

Senator Gurney, I apparently share Senator Jordan's feelin 
that the last part really competes with the first part. But 
I think that the firstpart is strong enough to indicate that 
economics will be taken into consideration. 

The Chairman. Is there a comment? 

Senator Muskie. Yes, I would like to make a comment. 
I would have no objection to striking that language provided 
that the members understand that 1 agraa to tiiat -^ith full 
awaronesia that we have in the bill language i*hich accomplishes 
what the stricken language would do. 

I refer you to the top of page 25, line 7 in (D) „ it would 
include measures to insure that any certified new source 
shall not prevent implementation of national ambient air 
quality standards or national ambient air quality goals 
promulgated under this title. 

I think the language to which Mr, Gurney has referred 
and which he proposes to strike from the report language does 
nothing more than repeat what this language in the bill says. 

Senator Jordan. What section did you say it was? 
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Senator Muskie„ The top of page 25, lines 7 to 10. 

Senator Gurney. I would say that is right. 

Senator Muskie. Provided the language is stricken with 
the full understanding of the members of the comraittee that it 
is done so in light, of the fact that language is in the bill I 
can see no objection to striking that language from the reports. 

'fhe Chairman. Tom, would you speak, please? 

Senator EaoSeton. I agree with the deletion of that 
language. I would like to suggest tvro other changes in that 
which remains before proceeding. I would suggest on line 4 of 
the typewritten page after the word "or", where it says "availal 
or, put in the word "teBsonably can be made available" and 
make a period striking "without added developmental research." 

And two lines down after the words "must be", I would 
put in the word "reasonably" for "available." 

The Chaiirman. Please repeat again. 

Senator Eagleton. Strike all this top business. I am 
talking on line 4 of the typewritten page. I would put in the 
word "reasonably" after the word "or" o~r, "the application of 
technology which is available or reasonably can be made 
available", period, striking the words "without added developme; 
research . " 

I would also add on line 6 the word "reasonably" after 
the word "be" so it would read, "technology must be reasonably 
available . " 
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It is line 7, I am sorry. 

Senator Jordan. Mr. Chairman, I don't want to do too much 
talking on this bill but I want to do enough. The contractor 
goes out to build a plant for anybody and the only way he can 
figure to tell the man ii?hat it is going to cost him, he has 
to find out first what is required in the plans to build it, 
brick, steel beams, everything else. 

Now if there ir. anything that has to do with what, this 
bill is talking about involved in it he has got to be aware 
of that piece of eqtiipment it must be available at the time he 
figures on that job and where can he get it and v/hat sdll it cost 
him? 

It has to available then, not something that somebody is 
going to dream up at some future date. It has to be made 
available. I would presume that equipment would be approved 
equipment that is in use in other plants. But a man simply could 
not build anything unless there was something available that he 
had to use to meet the requirements. 

There are a great many re quirem ents now required in building 
plants in any area. But they are avai lable, he kn ows exactl y 
what they are himself, what they cost, and they have btien approv ? 

Standards are available through the state and required o f 
th e people so you kg^ow exactly what they are . If the standard 
is not available you e g- li. I don't see how you can 

say you have to require something in this bill here that is not 
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already in existence. 

Senator Muskie.. The language we c.rs now talking about 
does not do what you say. I will try to explain i/hat i;he thrust 
of this language is and if you want to raise an issue I think 
we ought to vote on it. 

What we are saying in this language is, what we eire 
talking about in the technology in this field is the eirea that 
is development fast under the pressure of public inteirest 
and concern. So it is possible to always have just around the 
corner something that will do the job well , not only ifrom the 
point of view of public health but frcm the point of view of the 
manufacturer . 

What we are trying to write into this language ia the 
flexibility that would make it possible for the secrei;Ery to 
take that into account. 

If you talk about something that is developing it is 
conceivable that you might have a new industry that is going 
to c reate a pollution problem and just around the corner, not 
only from the point of view of the health but from the point 
of view of the industry, that something will be available not qu 
yet approved but wl»ich might be within another month or two or 
three . 

What we are saying is the secretary ought to have the 
authority to take that into account. There is going to be concen 
tration here because the industry has to apply for certification 
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There ought to be that kind of flexibility. Otherwise 
what you are going to possibly do is build new plants that 
within a couple of months after construction is started are 
obsolete from the point of view of protection of health. 

You will phrase it in the economy of the region v/ithout 
taking something that is just around the corner in a ilate 
developmental stage. That is all we are trying to do :.n this 
language. If you think that opens up the opportunity for admin- 
istrative abuse then, of course, you vote against it. 

But if you think it is the kind of fl^exibility that we ough 
to have in the interests of trying to keep ouir industrial plants 
in this country as nearly current with the fast developing 
technology in this :?ieid then you vote yes. 

I think that is the issue and I see no particular reason 
to belabor it. 

Senator Jordan. Are you saying a man ought to be able 
to figure on something that is not in existence yet, that may 
happen? 

Senator Muskie. Look, Everett, you and I know that 
wholly apart from heavth considerations that vrhen new plans 
are built manufactmrers themselves take into eiccount hardware 
just around the corner for purposes of improving their productio 
the productivity. Oh, yes they do. I have becm in this business 
Not in your position, but I have beexi in this industrial develop 
ments field and I know that they do. 
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If they are ready to do that for the purpose of profit 
they ought to be willing tc consideir it for the purpose of 
health. 

The Chairman. 1 would suggest perhaps my own countribution, 
my own thinking would go to the realization that in this bill 
we should and I think we must consider the econoraies sind ws 
must all also consider the health. I think if we move in the 
area of one and discount the other we niay make parhapj; some 
mistake but I want to have us keep both in mind. Both important 
considerations are in my heart and mind in reference to health. 

Yet I think on balance we must try to consider a.ll of these 
factors that are a part of the broad requirement of structure 
which I am sure we all wish to consider. Let's just for 
a moment refresh ous: opinion. 

Where are we in reference to the discussi.on of the report 
language which I understand has been drafted and on which we 
have had a major part of our discussion? 

Would you care to make comment, or any other member? I hav 
not been disconcerted but I just want to bring us back to the 
specific point which I believe is the suggested change which you 
have agreed to with the realization on your j^jart,, and hope the 
members share it, that onpage 25 (D) there is the mandate which 
would not vitiate what has been removed by the suggestion of 
Senator Gurney. 

Then that might be a tentative agreement. Then I believe 
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that, Tom, you have suggested even to the language that we 
would retain the change of "reasonably and striking "without 
added developmental research" and in the second paragraph 
"reasonably available". 

Senator Eagleton. I find I don't need that second 
"reasonably", Mr. Chairman, because on line 8 if reasonable is 
in I don't need the second reasonable. I would like the first 
"reasonably" on line 4 and strike "wi.thout added developmental 
researiih. " 

Senator Muskie. May I suggest procedurally, Mr. Chairman, 
informally, perhaps, a voice vote or a show of hands on the 
motion? 

Since we have got obviously a disagreement ws ought to proce 
in that way. I suggest we oixght to vote first on Senator Gurney's 
suggestion that we strike the language beginning more than half 
v;ay down which begins "even where a n&n source will comply." 

I don't see that there is any disagreement here but let's 
vote and dispose of that. 

The Chairman. We shall formally dispose of that. We will 
make it a motion on your part, Ed, to strike tliat language. 
We will nob call for seconds on these matters. 

Now those who would favor the motion of Senator Gurney 
will you say aye, 

(Chorus of ayes) 

The Chairman c Are there those at the table who are opposed? 
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(No response) 

We have a unan;Lmous vote. 

Senator Jordan. That goes down to this section? 

The Chairman. Beginning "even," ending "achieved". That 
will be made as part of our records. Now Ed. 

Senator Muskis. 1 suggest we vote on 'lom's suggestion. 

Sei^iator Eagleton. That is on line 4 adding after the word 
"or" the word "reasonably" and the period after the word 
"available" on line 4, striking line 5, "without added developme 
research." I would add a line 8, where the word "cost" appears, 
if that is your lino 8, "available at a cost"f I v;ould add after 
the word "cost" and at a time. 

That sentence would read, "It dees mean that the technoiog;^ 
must be available at a cost and at a time whic?h the secretary 
determines to be if^asosMtble" et cetera, et cetera, and on down. 

The Chairman. "And at a time"? 

Senator Eagleton. Yes, so my proposed araendraeats woiild be 
to add "reasonably" on line 4, strike ail of line 5, and on line 
"cost and at a time". 

The Chainuan. 'fou have haard the motion of Senator 
SagletoR. 

Senator Baker. Mr. Chairman, before you vote may I ask 
the reaction of Senator Eagleton to the phrase "in relation 
both to the contxoi to be achieved and other costs associated 
with constmiction of a new facility," and suggest that those are 
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two tests that would be taken into account by the Secretary 
in determining reasonablsness , and does the Senator want to 
continue that phrase? 

Senator Eagleton. I would be very happy personally to 
put a period after the words "at a cost and at a time which the 
secretary determines to be reasonable" period. 

Senator Baker. If you would be inclined to, I would be 
glad to second it. 

The Chairman. We have the clarification of the actual 
modification of Tom's motion. Now let's read it as it would 
appear . 

Senator Eagleton. I will read it as I think I understand 
it. Starting with that second full paragraph it v/ould read as 
follows, "this does not mean that the technology must be in 
actual, routine use somewhere. It does mean that the technology 
muiit be available at a cost and at a time which the secretary 
determines to be reasonable . " 

Senator Young. Then you start a r.ew sentence? 

Senator Eagleton. Yes, "The implicit consideration of 
economic factors in deterrs^ining whether technology is £^/ailable 
shall not affect the usefulness of this section, "period. 

Senator Muskie. Let me raise one question. It seoms to 
me that if you delete everything after the word "reasonable" 
that all that ycu define in the report language is the 
economic factor and you have deleted just about all reference 
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to the objectivity of the secretary. Sven though it remains 
in the language at the top of page 25 it still is deleted 
from the report language. 

The Chairman. Ed, would you read again the language 
on 25 which you just laid along side of this proposal to modify? 

Senator Muskie. The language at the top of page 25 relates 
to proceedings for certification and compliance with any standar 
perf oxrmance promulgated pursuant to this section . 

"Such procedure shall include," (D) methods to insure that 
any certified new source shall not prevent implementation of 
national ambient air quality standards or national ambient 
air quality goals promulgated under this title. 

Now what I would suggest, for our addifelonal consideration, 
in the report language which Senator Eagleton would propose 
to delete, after the word "reasonable" X suggest the words 
"in light of the purposes of this section." 

Senator Baker. That is fine. 

Senator Eagleton. Pine. 

Senator Muskie. I will repeat that. He proposes deleting 
everything after the word "reasonable" . I propose substituting 
for that the words "in light of the purposes of this section," 
I would second that amendment of the Baker amendment to my 
amendment. That is the Eagleton-Baker-Muskie amendment. 

The Chairman. I will add to what he said about your modifie 
amendment, does that have yom: support also? 
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Senator Baker. Yes, sir. 

The Chairmsn, ICs there a reason why we should have a re- 
reading of the amendment as modified? Those favoring this agree- 
ment as set in the motion x-jroiilct you say aye? 

(Chorus of ayes) 

The Chaisninan. Those opposed? 

Then it is a unanimous agreement within the committee. 
Thank yoUf gentlemen. 

Senator Muskie. If there is no further discussion, Mr. 
Chaiirman, I move the adoption of the suggested report language, 
as amended. 

The Chairman. Now the motion has been made that we accept 
the language. All those favoring the report language as modified 
then. 

(Chorus of ayes) 
The Chairmsn. Contrary? 
That is unanimous. 
Thank you. 

Senator Muskie. Accompanying that report language there is 
some changes in the Statutory language that I thini^c we passed 
last time and we ought to read those to make r.urs everybody 
understands what was done previously, 

Mr. Billings. Starting on line 22 , page 23, tha language 
appears "Such staadaKds shall be tased on," 
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"Be based on" is stricken and the word "reflect is sub- 
stituted, so it reacts "such standards shall^ reflect . " 

On line 23 strike "greatest" and insert "maximum". 

Senator Baker. What is the difference? 

Mr. Billings. Superlative as opposed to ~ 

Senator Baker . They are both definite. There is no more. 

Senator >roung. Maximum is the top and the greatest is 
the greater. 

Mr. Billings. The staff felt maximum was a cleaner word 

sir. 

The Chairman. Gentlemen, may I just counsel with our 
members? What are we thinking of in the reference to a further 
meeting after the next roll call? 

I think we ought to talk about it before the roll call 
actually ciSKes. 

Senator Muskie, I have to be on the Floor. 

The Chairman. I understand, I just want to make it clear 
that we all understand. 

Senator Baker. For whatever it is worth I feel quilty 
about any difficulties on September 10th. This is not meant 
as atonment but I will be here between those any time. 

Senator Muskie, May X suggest that at least ray amendent 
will be voted on not later than 2:30, we have to be here in 
the afternoon for another vote. 

£ would be willing to meet between those votes here in 
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this room to try toinake additional progress. 
It is a suggestion. 

The Chairman. Senator Cooper, you are the ranking minority 
member of this committee, and I share with you and all of our 
colleagues the desire always to have no difficulties and misunde 
standings when we vote on a matter that is an entirely different 
category. Now do you think we ought to try this afternoon? 

Senator Cooper. I think we ought to try it= 

The Chairman. Well then we will corae back following the vot 
on the Muskie amendment. Come to this room. 

{Whereupon, at 11:12 a.m, the committee adjourned to 
reconvene at 2:09 p.m.) 
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(The coinmittee reconvened at 2:25 p.m.. Senator Jennings 
Randolph, chairman, presiding) 

The Chairman. Ed, 1 think that we are all of us here. 

Mr. Billings, Mr. Chairman, at the conclusion oi: the 
morning session we were reading the revised language on page 23, 
lines 22 to 24 and the top of page 24 to indicate the staff 
recommendations as to the performance standards under section 
113 which would be set and the staff had just read the word 
"maximum" as an alternative to greatest. 

Senator Muskie. I don't know who offered the change 
of language, it was offered at the first session of t.he full 
committee. Were you it? It was the staff? It does uot make 
that much differenc«j to me. It is a ques'tion of what states 
the thought more precisely, I would like the staff recommendatic 
but it does not make any difference. 

Senator Baker. I don't think there is much difference 
if any between maxiraum and greatest. I wonder if what they had 
in mind might be to say the greatest practicable degree. 

The difference between "maximum"and"greatest"was what 
triggered the conversation. 

The Chairman. I would like to fcI»xow into the thinking 
that on line 23 we would say "that" instead of "it", cut the 
word "greatest" to "that degree of emission control which the 
secretary determines to be achievable. 

Senator Eagleton. I agree with the Chairman, Chairman 
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Muskie. It would achieve that. 

Senator Baker „ The whole section has that built in 
meaning, it does not make much difference, except )<eon is right 
when he says if we start dealing in absolutes the term "greatest 
or "maximum", either one, is liable to be fairly restrictive. 
I think we coule leave it "that degree" and strike the word 
"greatest" . 

Senator Muskie. Why drop the word "maximum" if it is the 
greatest that is achievable? Do you want to have something 
less than that if something more than that is achievable and 
shouldit be less than th© maximum that is achievable? 

That isn't the purpose, that cuts against the sholw 
t^iS'ast here. What we are talking about is equipping new industs: 
plants with the greatest capacity that we can provide to 
minimize the impact on health in the air. 

Why do we want to adopt words nov; to suggest something 
less than that? 

The Chairman. 1 don't read it that way but I want to go 
over it with my colleagues. I read that such standards shall 
be based on that degree of emission control which the secretary 
determines to be achievable through application of th(2 latest 
available control technology, process , operating methods 
or other alternatives. 

Senator Muskie. If that means the same as the max3.mum 
degree then what is the opposition to including the word 
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"maximum"? 

The Chairman, I don't like maximTim and I don't like 
greatest. I think the words I have just read take cars of the 
situation, but I am certainly glad to talk about it. 

Senator Muskie. I just think if you make the change now th, 
you have got this language in anybody trying to read the 
legislative intent of this committee is going to say we thought 
this was too tough a standard and W9 intentionally weakened 
or relaxed it. 

The ehairman. I don't beliave that, it is not my intent 

to weaken it . 

Senator Muskie. you are saying, Mr. Chairman, that you 
think they are the same. They are either the same or the new 
language is stricter or leas, it is going to be one of the 
three . 

If it means the same then I wotild like to try to persuade, 
I am not veiry much convinced of my persuasive qualities at this 
point, but I would like to persuade the committee that the word; 
"maximum" ought to be retained. 

If it means proposed changes to .Impose a less strict 
standard then v;e ought to understand that, or a more strict 
standard then we ought to understand that. 

There must be an intent for the deletion of the virord 
maximum . 

The Chairman. My intent as I have indicated I think is 
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that the words I have read are clearly understood which the 
secretary determined to be achievable through application of 
the latest available control technology, process, operatlag 
methods or other alternatives. 

Senator Muskie, Thoss words are cotninon to both. My 
question is whether or not we want to indicate by some word 
greatest, maKiraum„ 

Senator Eagleton. Hov? about "most effective", "reflect 
the most effective degree of emission" . I am not saying 
I know what it means, sir. 

Senator Muski©, The intent of his language was to move 
in the direction which I think was sugg^iifeed by the chairman's 
language. I prefer the original language based on the greatest 
degree achievable . 

The Chairman. I would like you to take the opportunity 
if you want to make comments. 

Mr, Royce. Combining the contributions, it is "that 
degree of emission control achievable through application of 
the most effective available control technology." 

What we are really concerned with is the control 
technology which enables us to achieve the greatest control, 
so if we put the emphasis on the most effective control tech- 
nology that degree of emission will be the greatest oir the 
maximum degree of emission control which is the result of the 
most effective control technology. 
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Senator Muskie. Let me pose something. Suppose you have 
a piece of technology that would do a better job for a 
shorter life than another one, which is the most effective 
then? 

Mr. Royce. That question, I believe. Senator, is addressee) 
in another section of the bill and it refers to the life of 
technology. 

Senator Muskie. I am concerned about a chjinge^ Wh.at I 
understand we are trying to do is to say we take the maximum 
advantages of available technology to clean up the air now in 
terms of the technology from any nev/ source, the maxirouin advants 
nothing less. 

I have no difficulty in saying thst. If some of us think 
that is not what v;e are trying to do you are obviously trying 
to do whatever you want to do. Thatis what I thought wi had 
in mind. When we build these new plants they ought to take 
maximum advantage; of available technology. 

We have defined available in a way that certainly protects 
against arbitreiry action, but to take less than mazimura 
advantage in avai.lable technology?' it seems to me runs rjounter 
to the whole purpose of the section. 

Senator Baker. Mr, Chairman, let me say this for the 
sake of my own perspective. I don't think that anyone doubts 
that we want to do the maximum or the greatest good in this 
field. 
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Number two, the staffs no member of the committee, has 
suggested that we change greatest to maKimum, Number 3, it 
was me who said greatest and maximum were essentially synonymous 
therefore let's try to find something else. 

As far as I am concerned I am sorry I kirought it up» I 
think it means simply that we have got a terra of superlative, 
greatest degree of care, which is modified very appropriately 
"achievable through application." 

And what it means is doing the best we can under the 
circumstances. So as far as I am concerned you can leiwe 
greatest, maximu, either one, it is not going to make a particle 
worth of difference. 

Senator Muskie. I don't care which it is but I think it 
ought to be one of those two or equivalent language. There is 
no point in laboring the issue. The language as it ±s; in print 
would stand, I gather* unless it amended by somebody's suggestic 

and I would think tiiey we ought to be open to any amendments 

that you wish to offer and vote on it. 

The Chairman. I am going to ask the committee to vote 
on the matter we have been discussion, such standards should 
be based on "that degree of emission control that the secretary 
determines to be achievable." 

Senator Gurney. Mr. Chairman, does that include the 
language that is in there? 

The Chairman. I would be glad to include it if it is of 
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help to anyone. 

Senator Muskie. What was that question again? 

The Chairman. Certain language was suggested to supplement 
Do you want it read again? 

Yes, sir? 

Mr. Royce. That degree of emission control which the 
secretary determines to be achievable through application of the 
most effective available control technology. 

Senator Muskie. That is 2 changes. 

Senator Jordan, what page are you on now? 

Mr. Royce. The bottom of page 23 and 24. 

The Chairman. Is there a disposition of the committee to 
voet by ballot on it? I have offered it and I am glad to have 
a roll call on the matter if that is desired. 

Senator Boggs. Mr. Chairman, I have not spoken on 
this. I do feel since we are approaching a vote I ought to 
clear my own mind and let other members know my own thinking 
which may be of help on it. 

At first we had a problem between the word maximum and 
greatest and we were trying to find another word for them even 
bhough the two words we thought meant somewhat the same thing „ 

In that effort the chairman suggested the word that, 
ind that word by leaving out the greatest or maximum seemed 
ill right when one has in mind the whole objective of the 
Legislation. 
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But upon further discussion it does occur to me, as 
chairman Muskie pointed out, that maybe in reading this 
particular section 13, new sources standards of performance, 
maybe someone could interpret it without having the whole 
objective and goal of this legislation in mind. 

So not wishing to diminish in any way our efforts but to 
encourage as we say, the greatest degree of emission control 
reasonably possible, I think that I could be satisfied with 
either the word greatest or maximum in here and it might clarify 
it for some lawyers or some court looking at tjie intention of 
it. 

That is the way I resolve it on reflection here, l«Ir. Chairme 
The Chairman. I am ready to have theroll call. 
Senator Jordan, V?hat is there to vote on now, what will 
be the vote? 

The Chairman. I have suggested that we cut the word 
"greatest" out and say "that degree of emission control which 
the secretary determines to be achievable" and on and on. 

Mr. Royce. Point of order. Senator Muekie I believe 
suggested that there were two separate. 

Senator Bayh. The second oneis the substitution of the 
"most effective" or for "latest available". 

Mr. Royce. That was the staff suggestion. 

The Chairman. I am ready not to vote on the first one 
and vote on the second but I am also ready to vote on the first 
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and the seconds 

Senator Baker. I don't know what the rules of the committer 
are and whether or not one is compelled to vote or not: as you 
are in the Senate but I retilly feel that there is no difference 
or a likely judicial interpretation between the two versions 
and my pre>Kent inclination not to vote unless one presents me 
with the responsibility to vote. 

I don't like to take the roll and I don't intend to take 
the role of peacemaker but I would recommend than we ].ay this 
aside and go on to something else and come back to it later. 

The Chairman, ^hat is agreeable to the Chairman if it is 
agreeable to the others on the committee. 

Senator Boggs. That is a gcod suggestion. 

Senator Baker. Let's lay it aside and come back to it 
later = 

The Chairman. All right, then we will do it in that way. 

Senator Muskie. The next item is on page 24. 

Mr. Billings. Afc the last Executive Session Senator 
Randolph and Senator- Eagleton discussed the question of requirir 
the secretary to consult with the advisory committees and intere 
parties prior to establishing standards performance for new 
sources. 

Since that time the staff has prepared this and fhown 
it to Mr. Randolph and Senator Eagleton 's staff. This would be 
a new paragraph 5 on page 24 between lines 14 and 15. 
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Prior to publishing any regulations pursuant to paragraph 
2 the Secretary shall to the maximum extent practicable 
within the time provided, consult with and approp.viate advisory 
committee, independent experts and federal departments and 
agencies . 

That would be paragraph 5. 

Senator Muskie. Does the comt'iittee understand that 
amendment? I think we essentially agreed to it so if there is 
no objection 

Mrc^ Billings. Mr. Chairman, I suggest procedurally this 
amendment be also put in section 114 and section 115, and disposs 
of it in all 3 places at one time. 

Senator Muskie (presiding) . Is there any objection? 
Without objection it is so ordered. 

Mr. Billings, te. Chaijrraan, the next question that has 
been raised on the bill appears on page 25, paragraph 2, relating 
to the authority of the secretary to certify that new sources 
are in compliance with applicable standfegcts of performance 
promulgated under this section. 

It has been suggested that there be a time limit placed 
on how long the secretary can wsx.lt after an applicstioii for 
certification is made. Application for certification does 
not come until the plant is ready to go into operation and the 
staff recommends on line 13 after the word "shall", the following ( 
language . 
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"Within 180 days after application for certification 
act on such application" , so that the language would read that 
the secretary would h&ve 180 days after application to act 
positively on the application. 

Senator Jordan. Would you start at (2)? 

Mr. Billings. Except as provided in subsection (e) of this 
section, upon application by any owner or operator of any new 
source the. secretary shall within 180 days after application 
for certification act on such application and if he determines 
that such source complies with the perforiaance promulgated 
under this section he s'raill certify such. 

Senator Gurney. Are we talking about a new plant or a 
new factory being built here? 

That seems like a long time, six months, to give the 
secretary . 

Senator Muskie. Some of these coitild conceivably — -~ at 
the present time there is no time limit. 

Senator Boggs, That was suggested by the manufacturers 
in their letter. 

Senator Muskie. It is easy for us to conceive a fairly 
simple plant that ought not to require that much time but on 
the other hand there could even be very complicated situations 
in which it might take that or longer, 

I don't think there is any desire to prolong it but 
on the other hand you can't cut the secretary short with an 
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inadequate amount of time. I think either (iliminate a time 
limit or set something like six months. 

Senator Jordan. Listen to this and see if this fits 
in with what you think. If a man decides to build a plant he 
hires an architect and they have the plans and specifications 
and decide what they are going to put in and he has to start 
getting up specifications. 

Now upon application vjould this be when the owner has 
gotten together what he is going to build his plants to do and 
what he is going to ne e(3, would that be when his ap plication 
would be consideired? 

Senator Muskie. He takes the initiative. 

Senator Jordan. Who? 

i 

Senator Gurney. That is the question I was going to ask. 

Senatoz^ Muskie. J Bxcuse me, but if you look at t he top of 
page 2S_you s ee the proposed proced ure. The first step is provis 
for present construction review and locations and design of 
any new source, provisions for performances after commencement 
of operations. 

That first step, you see, would havra to take place prior 
to the construction. Any time that the applicant feeJa he is 
in a position to make application prior to construction, he has 
the information, he moves. 

I would thiisk he would not want to delay but he would 
certainly want to be sure he has his facts and that is all that 



! 
2 
3 
4 
5 
6 
7 
8 
9 
!0 

12 
13 

14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
2S 



248 

is intended to do, so to say when he has the facts he comes 
in at an early stage before construction, before you know things 
are fixed in concrete to cit^t this done. 

Now how long it takes him to assemble his facts that 
is up to him. 

Seaator Jordan. I just want to know, you have to know in 
the beginning what you are going to build your plant with and 
what you are going to put in. Then he would apply. If this is 
going to be a requirement he could apply then and that would 
be when his application went in but the administrator 
should be required to give him an answer before he got his 
plant. He would not want to wait sixty or ninety days after 
he is done waiting on some petitions that would cost a lot 
of money that is to start it up. 

Senator Muskie. He can't do this instantly. I am sure you 
would not like that, I am sure the industry would not, 1 would 
think the industry would be concerned that the secretary had 
time to do justice to the application. You can't do that in 
a completion steel mill, you aure not going to make a decision 
of this kind in a couple of days or weeks, Everett, it is 
going to take sometime. 

I am sure that the owners of the mill would want the 
adequate time. It is not just the administrafei>r or tite bureaucra 
that needs the time, it is tha applicant himself. 

I don't think six months, considering the great variety 
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of plants we are talking about, aluminum, steel, and so on, 
I don't think six months is too long^ not that hs should wait 
until the end of six months if he does not need it. 

Senator Jordan. The administrator should know whether 
he is going to approve it because tJie man can't start the 
building if he does not know what he has to have in it. 

Senator Gurney. If a mill is being built or a plant 
or a factory, within a community, a city or a county, and 
I am sure all of us have had experience with this, the 
contractor or the owner goes to his plant inspection, the 
engineering problems, the city and county takes a look at them 
and actually they are going to do a hall of a. lot more than 
the emission control v/hen they do that. 

They havei to satisfy the plumbing standards, the 
electrical standards, the strength standards and zoning plans 
and all sorts of things, but the isian expects those plans and 
specs to be reviewed fairly properly and an answer back as to 
whether he gets his building permit. 

I still say to my way of thinking and I have had some 
practical experience in what I am talking about, that six month 
is just too long. I don't think you need that long. 

Senator Muskie. The assumption is here that it is always 
going to be six months, if you give an adiministrator six months 
he is going to take it, even though he does not need it. 
I can only suggest that if you sre going to put in a 
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deadline theproblern is you define each case by six months, 
3 months, 8 moEtl'S. It is not only a question of' whether the 
administrator would take too much time but whether or not you 
have given him enough time to do justice to the application. 

You may have enough foresight to see all of the conceivable 
situations, to say beyond a doubt that six months is too long 
or too little, I don't, x sure as hell would hate to see 30 
days put in here, I can't see that. 

Senator Gurney. No, but I am sure we all know this. As 
a Senator, as a Congressman before that, I spent most of ray time 
trying to expedite the bureaucracy, people back home raising hell 
because they could not get anything out of HEW, or the Corps 
of Engineers or what not. 

I am just trying to s^aJs-e sure this thing does not get 
pidgeonhol6d for six months which is what I think is going 
to happen. If you give a bureaucrat six months time he is going 
to take that most of the time. 

Senator Muskie. If you find a way to avoid that you are 
a genius. 

Senator Gurney. The way to avoid it is to put a ishorter 
time limit on it. 

Senator Muskie. you are assuming that this hypothetical 
administrator is going to have just one application, 'che chances 
are he could have several and if we limit him to too narrow 
a time frame you may find that he won't get a fair shake because 
there is not enough time for the administrator to mako a decent 
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lecision. I suggest if it is something like a steesl mill andhe 
is going to make a hasty decision to protect himself he is 
more likely to say no than yes. 

Mr. Billings. In response to the question, a lot of this 
technology also will be designed with the plant, in other words 
you don't go out and buy something to get built with the plant. 
Thesae is a period of time it takes to sheJcQ down the operation 



and the engineers have to go through and get the bugs out. 



180 days is as much protective of the plants operations in 
having time to get something certified that meets th© standards 
as it is of the secretary in having time to check it out to see 
if it does meet the standards. >^ 

The Chairman. I would like for Dick to comment at this 
point. 

Mr . B.oy ce . ~ think there are a couple of points that 
have not been pressed. One is that it would not be the Secretar; 
most of his decisions will be made at the regional l©'^®! by 



regional administrators . 

We are confronted wi^ one issue in West Virginia right 
now on an application of the environmental Quality Act ur^der the 
jurisdiction of the Coast Guard in St. Louis on a coke plant. 

As I read the language the only requirement before 
donstruction is. A, that this is the only area in which the 
Federal agency must make a decision before operation of the 
plant. 




252 

So for this, it would seem to me, 130 days is more than 
necessary to make the determination of subparagraph A, the top 
of page 25. Now for the re&aon I would suggest that SO days woulp 
seem to be a reasonable limit I will offer this one example 
of how the federal establishment is trying to adjust to the 
environmental quality act. 

The steel company in West Virginia wants to build a private 
bridge to an island in the Ohio River on which they want 
to construct a coke plant. They have the permit for the temporal 
bridge. The permit for the permanent bridge was applied for ove 
3 months ago. 

Only within the lai^t 3 weeks did the Coast Guard address 
itself to the envirdnmentel quality aspects and they have 
fanned this pesnmit out to the Departmant of Interior, Departmen 
cf Commerce, Federal Water Resources Council and the Appalachiaj^ 
Regional Comraission when there their only legitimate question 
is the navigability of that bridge on navigability in the 
water . 

But they have taken the environmental quality act and 
have asked the departmea'^*; to evaluate a non-existent plant 
and I think they have sei«fc it to HEWp for air standards too, 
when there are no air standards; and 1:here is no plant, but 
for the plant that may be built at the end of that 
bridge . 

The Chairman. Gentlemen, I have to go to the Roll call. 
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Do you want to come back iift a few minutes? 
Senator Muskie, All right. 

(Whereupon, at 3:15 p.m. the committee adjourned p 
to reconvene subject to the Call of the Chairman.) 
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(The Committee reconvened at 3:25 p.m.. Senator Jennings 
Randolph, Chairman, presiding.) 
The Chairman. Gentlemen. 

Senator Muskie. Mr. Chairman, may I make a point cn the 
last point we were discussing? 

I wish Senator Gurney was here, but as far as I air. 
concerned, we can put in a week; but I just think that if we 
happen to pick a time that is too short, it is not going to 
hurt the administ;:ator, could not conceivably hurt the adminis- 
trator. It is going to hurt the applicant, because if the 
Administrator has not had enough time do the job, he will 
just say, "Sorry, boys, I have not been able to get around 
to it. We will have to drop this application, and you will have 
to file a new one, so we can have anothar period to consider 
this." 

Now that is the way it is going to operate , but in the face 
of this, if somebody wants to say "Let's put in a week^ in order 
to speed up the process", I have no objection. 

This is the kind of thing which I am not interested in 
pressing, and I just think six months is better than present. 
How do I know if it is too much, or five months, or four monthsl 

But I do believe deeply that if v*e provide too little 
time, it is going to result in damage to the applicant. 

That is my point, and I won't belabor it. I wish Sana tor 
Gurney werehere, so that I could make it to him. 
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If he wants 90 daysj or 30 days, or 60 days, or a week, 
it is all right with me. 

The Chairman. Well, I prefer the ninety days. But I am 
not going to do more than give us an opportunity to have a 
discussion. 

Senator Muskie. Well, since other Senators were interested 
The Chairman. I am happy to accomodate further discussion. 
Senator Boggs. What is in the bill right now? 180 days? 
Senator Muskie, Nothing. 

Senator Boggs. Nothing, we are just putting this in. That 
is right. 

Senator Muskie « Nothing. 180 days is an improvement. 
Senator Boggs. Well? there are not enough here to call 
for a vote. 

Senator Muskie, Well, I doubt that — — let me suggest, 

Mr. Chairman, that we vote on this vHmendment the debate 

on this amendment, %^hich is now underway, I fchinJc, is only 
twenty minutes, and it is the last amendment, and then there is 
a half hour for final passage. 

The Chairman. That is right. 

Senator Muskie. And that probably will all be taken, so 
it seems to me fruitless to seek to prolong this Executive 
Session at this time. And so I would suggest that since 
there does not seem to be & particularly good type of progress 
today anyway, that we recess until September 10th, 9 o'clock 
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as previously agreed to, anji I hope that we can come back from 
our recess, rested, invigorated, stimulated, inspired, to do the 
job properly. 

The .Chairman. Well, when you have your subt'ommittee in 
Maine for two days, just prior to this, they v/ill be. 

■-, Senator Muskie. Maybe two days of exposure to me will 
just i?uin ther?:. 

The Chairman. Now in the absence of our colleagues 

and I think in this case, I speak for you. Senator Boggs, 
represantiBg the minority. 

Senator Boggs. Yes, sir. 

The Chairman. Is this an agreeable procedure? 

Senator Boggs. Yes, I don't know anything else we can do 
under the circumstances, really. 

The Chairman. The votes seem to be falling just too close. 

Senator Boggs. It is not the Committee's fault; it is 
just the action on the Floor. 

The Chaiirman. Well, Ed, your suggestion, then, I think 
it is the only one, really, we can respond to, and I do that, 
I am sure, for all members. 

So we will meet, then, Thursday morning, September 10th, 
at 9 a.m. We will meet in the Public Works Room. 

Senator Muskie, May I suggest something else, Mz . Chairman? 
'/?hat Leon is in the process of doing here is going •y;>Li:ough 
iiimendments that have been considered by the staff with, recommen- 
<:iations . 
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Now I suspect that most of these are not really as 
substantive as they soin«*tiraes appear when they are raised, 
I would like to suggest that the staffs of the Senators try 
to narrow the number of those that are brought to the full 
committee as much as they can, and that they try to resolve 
the others on a staff level. 

If anyone staff member objects to that, brisig it to the 
committee. To the extent that they can eliminate it, and avoid 

you know, a lot of times, without proper reflection, membei^! 

of the committee may react to a suggestion as though it were 
substantive, when on further reflection, it might not be, so th^^l 
I would suggest that the staff, to the extent that they can, 
take care of it, and that they try to bring to the full con\mitt^( 
only those things which axe truly substantive and that the 
staff cannot agree upon. 

The Chairman. I think, Ed, that is practical, and I am 
sure that we can work with our staff toward that end, and I 
think it is helpful, the suggestion youhave made. 

Is there any other comment from a member of the committee 
or a member of the Public Works Staff, as to the situation 
at this point? 

Well, then, we will meet at 9 a.m. on the 10th. 
Thank you. 

(Whereupon, at 3:32 p.m. the Ccmirdttee recessed, to 
reconvene at 9:00 a.m., September 10, 1970.) 



